
A

SENATE FINANCE & ELAIMS
American Civil Ljberties Union

Exhibit I'lff. Mnntena 5
ox" Pi3."?3i 

Jl1{rurf 
. zs -/ /

Bill No.Www.@

March 24,20I'J.

Testimony re: SB 187

Chairman Lewis and Members of the Senate Finance and Claims Committee,

Thank you for the good hearing this morning on SB 187. l'm sorry not all of the committee members

could be there to hear the breadth of opposition testimony to this proposed change of law.

l'd like to share an additional thought with you all.

The success of the Office of Public Defender depends on two key elements- adequate funding and good

management.

While I have gone on at some length with the appropriations subcommittee on this issue, adequate

funding is not really what this bill is about. lt does not address the unacceptable pay levels for either

contract attorneys or full time staff of the OPD.

Believe me when I say that the ACLU, as much as any entity in the state, is concerned about the quality

of management at the OPD. But again, this bill is not really about good management.

As someone who has followed the issue of indigent defense closely for nearly a decade, it appears to me

that this bill is more about legislative micromanagement of the OPD and the Public Defender

Commission; and false expectations that poor people are going to substantively generate funds for the

lega I services rendered.

The American Bar Association Ten Principles of a Public Defender Delivery System remains a keystone in

the foundation of Montana's Public Defender System. I have provided you a copy with brief

commentary, and while all ten principles are important, the first one is really what is at issue here

before you. "The public defense function, including selection, funding and payment of defense counsel,

is independent."

Management problems need to be tackled by the Commission, not the legislature. The Commission

needs the tools to do their job.

Thank you for your deliberations on SB 187.

Respectfully,

Scott Crichton, Executive Director
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THN FRINCIPLES;
OF. A F,,' J,B I,C DEFENSJ D'ELtrVE,RY SYSTEM

B lach Letter

The public defense function,
including the selection, funding,
and payment of defense counsel,

is independent.

\7here the caseload is sufficiendy
high, the public defense delivery
system consists ofboth a defender

office and the active participation of
the private bar.

Clients are screened for eligibiliry,
and defense counsel is assigned and

notified of appointment, as soon as

feasible after clients' arrest. detention.

or request for counsel.

Defense counsel is provided sufficient
time and a confidential space within
which to meet with the client.

Defense counsel's workload is

controlled to permit the rendering

of quality representation.

'' Defense counsel's abiliql training,

:,,and experience match the complexity
1': of the case,

The same attorney continuouslY

represents the client until completion

ofthe case.

There is parity between defense

counsel and the prosecution with
respect to resources and defense

counsel is included as an equd

partner in the justice system.

Defense counsel is provided with and

required to attend continuing legal

education.

, Defense counsel is supervised

= 
and systematically reviewed for

' quality and efficiency according

to nationally and locally adopted

standards.



ABA THN PRIN€triF.t€S

OF A PUB*LIC DEFENSE DELIVERY SYSTEM

Witlt Commentary

'"X1 The public defense function, including
.,R- the selection, funding, and payment of
defense counsel,l is independent. The public

defense function should be independent from

political influence and subject to judicial

supervision only in the same manner and to

the same extent as retained counsel.2 To safc-

guard independence and to promote efficiency

and quality ofservices, a nonpartisan board

should oversee defender, assigned counsel, or

contract systems.3 Removing oversight from

the judiciary ensures judicial independence

from undue political pressures and is an

important means of furthering the independ-

ence of public defense.4 The selection of the

chief defender and staff should be made on

the basis of merit, and recruitment of attor-

neys should involve special efform aimed at

achieving diversity in attorney sraff.S

r'16 \7here the caseload is sufficiendy high,6

.,.... ,rthe public defense delivery system con-

sists of both a defender office7 and tlre active

participation of the private bar. The private

bar participation may include part-time

defenders, a controlled assigned counsel plan,

or conrracrs for services.S The appointment

process should never be ad hoc,9 but should

be according to a coordinated plan directed

by a full-time administrator who is also an

attorney familiar with the varied requirements

of practice in the jurisdiction.l0 Since the

responsibiliry to provide defense services rests

with the state, there should be state funding

and a statewide structure responsible for

ensuring uniform qualiry statewide.l 1

" ,i Clients are screened for eligibility,l2 and

,, ,li defense counsel is assigned and notified

of appointment, as soon as feasible after

clients' arrest, detention, or request for

counsel. Counsel should be furnished upon

arrest, detention, or request,l3 and usually

within 24 hours thereafter,l4

,;'ii Defense counsel is provided sufficient
.5 

time and a confidential space within
which to meet with the client. Counsel

should interview the client as soon as practica-

ble before the preliminary examination or the

trialdate.l5 Counsel should have confidential

access to the client for the full exchange of
legal, procedural, and factual information

berween counsel and client.16 To ensure

confidential communications, private meeting

space should be available in jails, prisons,

courthouses, and other places where

defendants must confer with counsel.lT

lli ' Defense counselt workload is controlled

. ,i,' to permit the rendering of quality repre-

sentation. Counselt workload, including

appointed and other work, should never be

so large as to interfere with the rendering of
quality representation or lead to the breach of
ethical obligations, and counsel is obligated to

decline appointments above such levels.18

National caseload standards should in no

event be exceeded,19 but the concept ofwork-

load (i.e., caseload adjusted by factors such as

case complexiry support services, and an

attorney's nonrepresentational duties) is a

more accurate measurement.20



;i:"- 
Defense counsel's ability, training, and

lJexperience match the complexity of the

case. Counsel should never be assigned a case

that counsel lacks the experience or training to
handle competently, and counsel is obligated

to refuse appointment if unable to provide

ethical, high quality representation.2 1

rr:r rlThe same attorney continuously

l' represents the client until completion
of the case. Often referred to as "vertical

representation," the same aftorney should

continuously represenr the client from initial
assignment through the trial and senrenc-

ing.22 The amorney assigned for the direct

appeal should represent the client throughout
the direct appeal.

;') There is parity between defense counsel

ii.j-and the prosecution with respect to
resources and defense counsel is included as

an equal partner in the justice system. There

should be parity of workload, salaries and

other resources (such as benefits, technology,

facilities, legal research, support staff parale-

gals, investigators, and access to forensic serv-

ices and experts) berween prosecurion and

public defense.23 Assigned counsel should

be paid a reasonable fee in addition to actual

overhead and expenser.24 Contr"cts with
private attorneys for public defense services

should never be let primarily on the basis of
cost; they should specif, performance require-

ments and the anticipated workload, provide

an overflow or funding mechanism for excess,

unusual, or complex cases,25 and separately

fund expert, investigative, and other litigation

support services.26 No part of the justice

system should be expanded or the workload

increased without consideration of the impact

that expansion will have on the balance and

on the other components of the justice

system. Public defense should participate as

an equal partner in improving the justice

system.27 This principle assumes that the

prosecutor is adequately funded and support-

ed in all respects, so that securing parity will
mean that defense counsel is able to provide

qualiry legal representation.

Ll'" p Defense counsel is provided with and

-,,,.f required to attend continuing legal

education. Counsel and staff providing

defense services should have systematic and

comprehensive training appropriate to their

areas ofpractice and at least equal to that

received by prosecutors.28

"{ .Defense counsel is supervised and

' rsystematically 
reviewed for quality

and efficiency according to nationally and

locally adopted standards. The defender

office (both professional and support staff,),

assigned counsel,or contract defenders should

be supervised and periodically evaluated for

competence and efficiency.29


